
IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF TEXAS 

TYLER DIVISION 
 

MACROSOLVE, INC., 
 
v. 
 
ANTENNA SOFTWARE, INC., et al. 

§ 
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§ 
§                  
§                  

MACROSOLVE, INC., 
 
v. 
 
NEWEGG 

§ 
§                 NO. 6:12cv46 MHS-JDL 
§ 
§                  
§ 
§                  

      
MEMORANDUM OPINION AND ORDER 

 Before the Court is Plaintiff MacroSolve, Inc.’s (“MacroSolve”) Motion for Order 

Limiting Geico’s Invalidity Theories (Doc. No. 265, No. 6:11cv287).  Also before the Court is 

Plaintiff’s Motion for Order Limiting Defendants’ Invalidity Theories (Doc. No. 40, No. 

6:12cv46).  For the reasons stated below, the motions are DENIED. 

 When litigation is in its early stages, it is typically of little benefit to micro-manage the 

number of asserted prior art references, particularly before the Markman proceeding.  See 

Realtime Data, LLC v. MetroPCS Texas, LLC, Civil Action No. 6:10cv493, slip op. at 1 (E.D. 

Tex. Dec. 13, 2011).  While there is no doubt that the 250 prior art references1  asserted here will 

be drastically reduced for trial, a court-imposed reduction is best done with the benefit of claim 

construction, discovery, and expert reports elucidating the extent of Plaintiff’s infringement 

theories, as well as the relevance of the prior art asserted.  In sum, the benefit of narrowing the 

                                                           
1 Defendants claim that a large number of prior art references is necessary given that Plaintiff’s infringement 
contentions are so broad.  Yet, Defendants did not move to strike or clarify MacroSolve’s infringement contentions, 
which would have been the appropriate remedy to challenge allegedly deficient infringement contentions. 
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2 
 

number of invalidity theories particularly prior to claim construction is outweighed by the 

resources expended by the Court in a process unlikely to identify the key issues. 

 Further, the Court has implemented a procedure for limiting both asserted claims and 

invalidity theories (see the Court’s website and form Docket Control Order for more 

information) for trial.  Nonetheless, the parties are at all times encouraged to limit the number of 

asserted claims and prior art references in order to limit litigation costs and simplify the case.  

Should either party engage in the frivolous assertion of infringement contentions or prior art to 

drive up costs, the party is at risk for dismissal of its claims and/or monetary sanctions. 

.

                                                ___________________________________
           JOHN D. LOVE

          UNITED STATES MAGISTRATE JUDGE

So ORDERED and SIGNED this 21st day of June, 2013.
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